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». 35039, Motion to Exjfrdite .1Re: Finance Docket No. 35039, Motion to Expedite Judgment on
Horizon Lines, LLC Petition for Declarator Order

Dear Secretary Williams

Enclosed for filing in The abo\e-referenccd proceeding please find an original and
ten copies of Horizon Lines LLC's Motion to Expedite Judgment on Petition for
Declaratory Order

An additional copy of the filing is enclosed Please indicate receipt and filing by
dale-stamping the additional copy and reluming it in the self-addressed stamped envelope
provided

Thank you for your consideration in this matter

Respectfully submitted.

David Co
Counsel for Horizon Lines. LLC
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BEFORE THE SLRKACE TRANSPORTATION BOARD

Finance Docket No. 35039

Horizon Lines, Motion to Expedite Judgment on Petition for Declaratory Order

Submitted: August 15, 2007

. ?!Sk Submitted by:
4ft? - "C**ikg David Cohen"

L> MylcsJ Ambrose
Arthur K Purcell
Kristcn Smith
Sandier, Travis & Rosenberg, P.A.
Attorneys for Plaintiff

I 1300 Pennsylvania Ave . N W
</ Suite 400

Washington, D C 20004
Telephone (202)216-9307
Facsimile (202)842-2247

Robert Zuckcrman
HORIZON LINES, LLC
4064 Colony Road
Charlotte, NC 28211
Telephone (704)073-7012
Facsimile (704)973-7010



BEFORE THE
SURFACF. TRANSPORTATION BOARD

FINANCE DOCKET NO 35039

HORIZON LINES, LLC
MOTION TO EXPEDITE JUDGMENT ON PETITION FOR DECLARATORY

ORDER

INTRODUCTION

On May 22, 2007, Horizon Lines, LLC ("Hon/on") petitioned for affirmation of

the statutory language of the Jones Act and its application with respect to through routes

recognized by the Surface Transportation Board ("STB" or "Board") (copy of I lonzon's

petition is incorporated into this submission by reference and attached for your

reference) There is an immediate need for an expedited decision on Hon/on's petition

as the annual fishing season continues Further delays are injurious to Hon/on, which

faces unfair competition from foreign earners claiming to qualify for the Jones Act

exception

In light of the foregoing, Hon/on respectfully requests that its petition for the

issuance of a Declaratory Order affirming the statutory language of the Jones Act and its

application with respect to through routes recognized by the Board be considered on an

expedited basis The Jones Act provides limited exceptions to its general prohibition of

the transportation of merchandise between points in the continental If S . including

Alaska, by foreign earners Horizon's petition specifically requested the STB to issue a

Declaratory Order declaring that the movements described therein do not qualify for a



Jones Act exception because they do not meet the reasonableness standard set forth in 49

£ 13701 and arc not through routes "recognized" by the Board

BACKGROUND

Horizon is a Jones Act qualified water carrier directly competing with non-Jones

Act water earners operating in the b S noncontiguous domestic trades pursuant to

exceptions to the Jones Act Under the Jones Act, (as revised)

Except as otherwise provided a vessel may not pro\ide any part of the
transportation of merchandise by water, or by land and water between
points in the United States to which the coastwise laws apply, cither
directly or via a foreign port, unless the vessel

( 1 ) is wholly owned by citizens of the United Stales for purposes
of engaging in coastwide trade

46 L 'SC g$5102(b)

These Jones Act restrictions, do not apply, however, to

the transportation of merchandise between points in the continental United
States including Alaska, over throuuh routes in part over Canadian rail
lines and connecting water facilities if the routes are recoumzcd by the
Surface Transportation Board and rale tariffs for the routes have been filed
wiih the Board

46 USC $55116 Emphasis added ("Jones Act E\ccpnon") Clearly, then, the

existence of an STB-rccogm/ed through route is an essential qualifier for the statutory

Jones Act bxccption The STB has no legal authority to waive such requirement

Horizon faces unfair and injurious competition from foreign carriers claiming to

qualify for the Jones Act Exception Specifically. Hon/on is requesting the STB to

declare that the movements at issue are unlawful under the Jones Act Exception because

the through routes at issue aie (1) unreasonable, contrary to the reasonableness standard

set forth in 49 US C $ I370I, and (2) involve through routes that are not and should not



he recognized by the STB HonxoiTs request is required by the plain language of the

statute and is necessary to protect the domestic shipping industry from unfair practices

designed to circumvent the law

Given I! S Customs and Border Protection's own admission that they lack the

expertise on their stalT to conduct an analysis to evaluate the reasonableness on any

routing ostensibly to comply with the Third Proviso (see CBP's letter to David E Cohen,

Counsel for Horizon dated April 27, 2007 (File No I-1H009796) (sec Attachment 4 -

page 2 to Horizon's Petition for Declaratory Order), Hori/on urges the STB to evaluate

the route at issue in this case and issue a declaratory order that such route is not a

recognized through route nor is it a reasonable route under the statutes the STB is

charged to interpret and implement

Conclusion

Tor the reasons stated above. Horizon respectfully requests that the STB expedite

Us consideration of its Petition for Declaratory Order declaring the movements described

above in \iolation of the Jones Act because they arc unreasonable and. therefore, do not

occur over a through route that is "recognized" by the Board Should you have questions

or require additional information please do not hesitate to contact the undersigned

Respectfully Submitted,

By_
David Cohen
Mylcs J Ambrose
Arthur K Purcell



Knsten Smith
Sandier, Travis & Rosenberg, P.A.
Attorneys for Plaintiff
1300 Pennsylvania Avenue, N W -Suite 400
Washington, D C 20004
Telephone (202)216-9307
Facsimile (202)842-2247

Robert Zuckemian
Horizon Lines, LLC
4064 Colony Road
Charlotte, NC 28211
Telephone (704)973-7012
Facsimile (704)973-7010
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Re- Horizon Lines, LLC Petition lor Declaratory Oi (lei-

Dear Sectctaiy Williams

On icluilf of Hon/.o : Lines, LLC, enclosed for Ring .;:e the original and tor
copies of a Petition for Declaratory order and a check in the amount of 51,400 tor ihe
filing fee We have also included an additional copy that we request be diie-bLdniped <u:d
iclmncti in the enclosed self-addiebsed envelope

Should you have questions pieasedo not hesitate iu conutctus .V (^202)216-9307

Respectfiil'y s ihmitted.

Sandier, 1 ravis <& Rosenberg. P A.
Counsel toi Horizon Lines, LLC
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BEFORE THE

SUKTACE TRANSPORTATION BOARD

Petition ior Declaratory Order

Submitted: May 22, 2007

L ilcd Uy David
Knsten Smith
Myleh I Ainbiosc
Arthur K Puicel!
Saiidler, Travis & Rpscuberg, P.A
Attorney., for E'lamLifi
1300 Pennsylvania Avenue, N W
Suite 400
WathiiigtuiuDC 20004
Telephone (202)216-9307

(202) 842-22-17

Robeit Zuckemiau
HORIZON LINES, LI.C
4064 Cnlony Roarl
Chailotte, NC 282 li
Telephone (704j 973-7012
Facsimile (704)973-7010

Note: Attachment 2 contains coloi copies.



iUKMh U N .
SU11I ACL i'KANSPORTATlON BOARD

STB riNANCI: NO

HORIZON LINES, LLC
PETITION FOR DECLARATORY ORDER

IN1KOUUCTION

Ikiuzun Lines, LLC r'llonzon") icspeci fully petitions Hie Suifficc'liaiibportaiion

iiicl f'S'trr 01 ' Boaid") t» i.i<.ue ti Decluiaiory Older affirming the iiuiutoiy language

ot the Tune.1} Act and its application with icspccl to lliiough ionics iccognizud by the

Ro.iid The Jones Act piovides limited exception^ lu its gcncuil piohibition ul tnc

transportation of merchandise between points in the continental U S, nicliulim1. Alaska,

by loroign Lameis This petition specifically requests the STB to I^LIC a Dei;lauUoiy

Otdei dec I ai mg that the movements descnbed heiein do not quality foi a Jones Act

exception because they do not meet the rua.sunuble standiud set foith in 49 USC *

13701 and are not thtough loutet, 'iccoynized" by tlie Doaid

BACKGROUND

Ihin/on is a fanes Act qualified watei carnei dncctly competing with non-Jones

Act walci uii i icis opor.umg in tlic US noncontiguous Domestic tiadcs puiMianl to

exceptions to the Jones Aut Under the Tones Act, (us tevised puisuant to F'ub L 109-

104, 121) S't AT 163 (codified as jiuc.idbd in sections in 46 U SO)



HORIZON LINES, LLC
PIT1T10N HDR DECLARATORY ORPIiR
Submitted May 22, 2007

Rxcepl as olhciwisc piovided a vessel may not piovide any pait of the
lianspoitation of merchandise by watei, 01 by land and watei between
pnmls in the United Staler to which tae ei>.iL,uvi:>i; laws uppl\ rrithei
i lncrdy 01 via a foreign pon, unless (he vessel

(I) is wholly owned by cmzcn.s ol the United States Ic
of engaging in eoastwidc tiadc

The Jones Act does nol Jpply, liowevci, to

the luMiipoiUtioi) of meiehundise between points in the eonlincnt:il United
Sliiieb including Alaika, ovci ihiuiiuti mutes in pail ovci Canadian t a i l
lines and connecting water facililics if I he mutes arc iccuuniyed bv Iho
Sui fact n-ansooMaMon I3oa:d and ra'.e tariffs toi the routes have been filed
with theRoaid

£/6'C' £55116 Emphasis added ('Jnrn.\\ 4cl Exception")

laces unlan and injuiioub cunipetition lioin foicign cai tiers claiming to

quality foi the Joncy Act exception despite the tact that they neither file late tariffs noi

navel ovei thiough iouh:s ici'ogniyed by llic STB as icquned by sl.itule Mtempimg tn

cintail flie.se unlawful practice1., Hoi iron filed a ruling request with US CIIMOITIS and

Bonier Protection (**CI3P") icquesting that CftP piohibit movement failing to meet the

bdicl icquiiemeiits v.at fo:ib r.i Ihe sUitu-c itc that i.ue raiift t> aie filed and the I h rough

loute 11 iccogiiiTed by the STB)

The movement that was the subject of that ruling request, ai, well a.s this pelitifiu

fui a Decl.iiaioiy Oidei, ib as follows



HORIZON UNHS.LLC
PETITION TOR DECLARAI OR Y ORDER
Submitted May 2?. 2007

.Sumnai wi l l chattel fuieign-flag, non-coaslwi<;c-[.|u:iliricd vessel-, honi
foieign owneis (the "Wsbd.O The pioduels loaded onto the Vessels in
the Hindi H. u I jo t aiea will he amir/ed [01 uile:int»dal Lairing" .nnl
handl ing ii!ii:ei tlw lhioiiu.i l hil ,>l lading 'flic \ ousels wih Ilien nnve ilic
cat go IH.HH Duiuh 1-l.irbui to New BiuiiMvick, Canada

When the Vessels am\e in New BimiswiLk, Canada, the pioduct will he
discliiiiged tn I In: Baysidu foud 'lennn^l ne.ir Ijuyside, Xow Buuiswii.k
|looa'.ud ucdi the town of Si Andiuws south nl Cabiib, Mdine] when* I hey
will be staged fui mieimudal c;inmL,c At tlic BciVbidc terminal the
pmducts will be ti.msfeiu:d into inteimodal leefei Luileis The lo.'ided
iruilcii wi l l be hauled by truck to eillioi McAdam. Mew Biuiihwick 01
Saint John, New l3ums\Me\, wheie tl c trailers wil l be lo;idcd onto i:rl fl.ii
CJ1S

I he [ail cars will them be moved by the NBS Railway ovci tail tiackage in
Canada, either fiom McAdam to Snmt John, 01 Saint John to Me Ad tin i
At eidiiM of these uil-Uuck Lian^fLT f.icilitiet., die KRS Railway l iuck
tiaileis will be offloaded and then duven horn there into the United Slate?
via the Si Stephen, New Biunswick/Cafais, Maine, bolder crossing Aftei
entry the trailers will be trucked to a eold stoutgc faedity in the United
States Sunmai will be documunled as die shipper, \\lulc each lespcctivc
customer i^ me consignee and the Lnnadian i;ul t,un>ci will he the NBS
Railway'

HKL H546 (August 9, 191*6) C"Sunmar Ruling") See Attachment 1 A map of this

movement has hcen provided Ibi ymii lefciem e-. .it Ailachmen*. 2

On January 21. 2004, US Customs and Boidcr Protection ("CBP") issued an

.idnimi^tiative ruling enoneoasly indicating fluu eompetui'1 Ibteigu-flaugcil vessels

qual i ty lor the Joncb Act exception despite failure to comply with the statutory

requirement to tile a rale tan IT with the STB and the fact that the loutes undei

juriSklerano i wcie nut n:cnynized by the STK (' Sm-niai Ruling") U Iiiiiially, Hoiizon

1 Sunn mi and A&C have holli blipul.iieil tu tlictn.- t.n,U, with respjtt to 1 iigatiou beluic llic Unued St.itcs
; Courl hn the IJistriCt nf Cohinhki



HORIZON T I M S.I.LC
PJ'TITION FGK DECLARATORY ORDER
Submitted Vl.iy 21', 2u07

challenged the buiunai Ruling asking U3I1 u> iccoi.Mdci ihis mlti pi-station ol lie Jones

Aul Plus :ulniim:,n.iL vu uiallenye n;i.|Licstcd ;hal CB11 find Hie SUHIIKII killing in O I U H

bcuiuse (I} IK) Mutt had hucn tiled wilh the STB 10 'lit: nxprc.is iequipment ul llii; Idnc-i

Ai.l cxccpLiun w.^ iMi fu in i l ix i iciulennr, the subject n.in^poil.iLiuii ineligible tn be mmixl

bciwccn 11 S [joints on a fuicign-FLiggeil vcssrl and ("*) ihe mcuitous rcmte ile-jcnbed in

the ruling wa.s, in llonxon's opinion. .1 slum, simply serving as a ILLSC to establish

rcchnic.tl comph.incc while solving to undoimme the protections to domestic shipping

Ihul the Jones Act sought to achieve CBP refused to revise Snnmai CHF Letter to

Stindlet. Travis £ Rosenberg, I3 A dated Januaiv 21. 2004 See AtLiulunuiii J

11 on/on rticn challenged ihe Sutuiun Ruling befoie the United Suites Di^UiU

Court ibi the UiMiicl ol Columbu AIIICMUI i Scu/oodt dmipany MX (*'ASC "i joined

the action as i\ detciidant-uivervcnni The Conic ngiced with Honzon, finding that the

Sitnmw Rulmv was arhmary and capncious, and not in accoidunce with the Uw

Homon Line*. LLC v Unihtl Slatei of Amei icei. el fl/.4l4F Supp 2d 46, 60 (DC Cir

2006) In :tb opinion, the Couit held that foreign-flagged vessels will only qualify foi the

Jones Aa exception it a tariff is filed with the STB Id The Court piovidcd nu analysis

of what constitutes a "through toute" 01 whethci such a icute is Llieeognt?.ed by the STB"

Ln apparent i espouse to the Couit's Lindings, ASC Hied a tantf with the S'l B mi

August 28, 2006 lot watet/iail tmnsponation anil iclated services souUibound between

Dutch Haiboi. Alaska and Uosmn, Massaehnsclts and Ni:w Bedlord, MassachuM.tis

Siinnmi tlleU u virtually idenlical UniU'wi.h tin. Sin on Novcinhu- 7, 2007 liv watei/iail



HORIZON i IM:S,LLC
PETTI ION I-OR DbLI ARATORY ORDPK
Submitted Mav 22, 2007

li.iiinpurtiiliun and ichitcd semi.es between the same ma^twisc point:, Foi masons

explained in detail below, boih the Sunmni and ASC UinfLs were filed including the same

sh.in ionic1', doused Mloy foi [unpiihcs 01 qual i lyuig tor .:n cxiepl'on lo l!io J-JIIL-. Vl

and ^eiviiifi no nuclei lying lumspoi Uition putpobos

On Apnl 27, 2007, CDP *cnt a Ictltfi 10 HOM/UII indicaLing thai if was lLOgni7a'it

o f lhc fact lhar in llurciw I IIM-. the UMIII inlcd ihar ;i water cuniei in Hie nuiicn.iiii-uoui

doincsLiL trade had to have a uitc Lanft'tllud with Lhc Siiilace Transpoilation Boaid (STB)

;ii oiilei to LMnspoil-mciaunilise in a non iiuslwisc-qLahFwd vessel ovei ihc v^i i lu ib tunc

portion of a Lhiough icule ihai included Canadian Rail lines " ("Apul 27lh l.cttui") Sec

Attachment 4 As u icsult, CDIJ indicated thai hen^cfoith il would require w.uc: L.HIICI^

oiJiM.niny, n1 tin. noneonliyiou. domcjtic t'.ulc lo hnvc d Mi iff on file with ihe STB foi

any rhiough loutc "in oidei tor the watei earner to lawfully employ a non-coast wise-

qualified vessel in transporting nicrchdiiJiso ovei such route "

DJSCCJSSION

I. STB has Authority to Evaluate the Jones Act Statutory Languugv and
Deckle What Constitutes a "Through Route11 and Whether Such a Route
is "Recognized by the STB11

A. STB Is the Proper Authority to Address the Issues Addressed by this
Petition

The STB is the pmpci a'iMioiily lo nddicss issues set forth in Ihis pctilmn On

Decembci 2y, 1995, President Clinton signed mlo law the ICC Termination Acr oj



HORIZON LIKbs. MA.*
pirn noN FOR DECLARATORY ORDER
Suhiiuitcd May 22, 2007

("IC'CTA") abolishing the Interstate Comma cu Commission f'ICC") and transferring

sonic n f i ih icyulcitoi)1 fiLiu-tiuns 10 the newly uealed SI li ImpoiLuit lor pL.pusei o* l ln^

petition, tliu STB is icsponsible to- ;tn eplmg t iu i f l filings on behalf of waU:i caniour nixl

cnstuing tluil (hiough loutus involving water uarncis in the noiiooniiguuus noniusiiL Luidc

:irc le.isonahlc J Moieuvei, ,is iccogmzed anil iirovidcil Ibi by the Ionc& Act the STB is

rcbpnrhible lot "necogniyini1.11 through mutes involving the Canudmn rail lines4 As

explained abuvo, the Junt:-! Ac I oxccpLiun applk"» only with cuspect to movements

involving ilnough ioutc.s 'iccogmzcd" by the STB

These iiic exactly (he i^ues set f n i l l i in ihis pe\ilion Spccifu:all>, Ron/on is

requesting the STB to dec In re that the movements at IMNUC me anlawfut uncloi the fone;,

Act exception because the thiough loutcs :it issue arc I) umcasonablc, eomrary to the

luasoiuiblc btundaid bet forth in 49 U VC is 137UI and 2) involve thiongh louieb that

should not be recognized by the STB Foi the teasons explained in detail below.

Horizon's :cquci>l is leqmied by the plain language of the ICC PA and is necessjiv to

piotect the domestic shipping industiy tioni unfau practices designed to i^ircnmvent the

law

B. A Declaratory Order Is Warranted

A declaratory oider is warranted Undci 4 USC $SSJfe) and 49 USC

.y 721 tht DOJK! may iss.ie a dci.liiintoi> oidei 10 tcimm.i(e a contiovcisy 01 lemove

Liiicerlainly See eg. Detcrtxpmu* EiHerpitAn, LLC-Petition for Declaratory Ordett

'49 USC § 1171)2
'WU XC & 1371)1
A W U S C $ 55H6



HORIZON LINES, LLC
PFFITION KIR DECLARATORY OKDER
SmmiltcdMay 22,2007

rinance FXvkct No V I 1 1 (XTB Sewed Aui -uM Jl, 2006) (lt 3 fDecla::ilOTV Older

piot. ceding mslilntcd to addiess whullici a piojcct to build :i high speed passenger mil

.i>Niem was .subject 10 state and local C'lvnunniem.'l icview ) Stu: nho. SMS frfi/.SV/:/(.<;

lm: -Pctttuw jut' Oeclntartiry Order* Finance Doi kot Nu 34483 (STB Served J.mu.iry 2-1,

2005) at 1 (Declaratory order issued Jindmg thai SMS functioned as a rail common

o.iiiiei ) The issues i.ul ' n i t h n: l l iu petition pi^.ont a conLiii i i ing contiovai.sy r.Llhuy

squaicly wirlnn Lhejun.sdiciion of the STB Absent dcchualory action by the Uoaid, ASC

and Siiiimai wil l continue tn unlawfully uncumvent the Jones Act by using umcasonable

thiough njules that should not ne iccugiuzcJ b> the STB

II. 'Ihe Sunmar and ASC Through Routes Are ^ot Permitted Under the Jones
Act.

A. The Movements At Issue Do Not Involve 1 lirongh Routes Recognized
by the STB

The movements addicted by this Petition do not satisfy the plain language uf the

Jones Act, specifying that the exception applies unly to movements involving "thiough

loutes" "lecognized" by the STB To the best oF Honzon's knowledge, the thiough

ionics at IV.LIC have nut been iccognned by SIM Not could (hey be as a nuiLlci ot law

because, as discussed below, they do not meet the reasonableness standaid specifically

pioviJed toi in the 1CCTA (49 US C $13701}

It is important to note that the S FB has no discietinn with icspcci to this :^*ue I'

the tothiough loule" is not lecognized by the STB, the lones Act exception cannot apply
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II i' a funJ.imcnuil mle n r s i a tu lmy tonsil lU.Uuii l l i . i i i! .s -J.iluie is "clcai on iN f. LC" il

iiiiisl be fullnwec1 Sec lot L\tnnp!e (.<«/':..'w.1/ I'lmhiu Sa/etv Cuminimon ci nf »• d'lL

\vlnimti. ///.• 4-17 US 102, I OS, M I Pd ?d 7fifi, 772 (1980) ("Absent .1 clearly

cxpicsscd legislative Eiitcnuon to the contiary, fihc] language [of the stKlutcJ must

onlinanly be ley.-iuleJ .is conclusive"), fatate nf hhvd Ctnvaid v Nicklttt Dulling

Company. 505 US 4(>y. 476 120 L Ui 2d 379, J«'J ( IW2) (Holding tiuii Cowiiii

Inilcitetl ii:.s nyhl to benclits by failing to obtain wnlmg ;ippiov;il .is -cqunoil by (lie plain

language ol riic statute ) Adm.ni.stMl.ve dg^ncios, ,arh .is SI 13, hu\ o no pov\ci ro alu:i or

hnni ;i spcuiOi. lequiieinenl of a <»laiulc 5iv get'piiitlv 2 ^MI lur 2il Admini^tiative L:iw

§ 7"7, at 99 (1994) ("|l]t is axiomatic thai an adniinistidtivc agency has no powci to

declare ;i sialulc void or otherwise uncnforc^uble 1!)

There is no ambiguity in the Jones Act "I he exception applies only with icsptxi

lo movements involving though loules **iecoem/ed*' by the STB and foi which into

f^ have been filed Hert tliiough routes have no! and fui reabons expla-ned holow

he "nieoy:ii2L'd" by the STB Acain.li.iyly, in light of the rniegoint1 and h:wed

upon the plain langu.ific set forth in ihe stnlute, Honzon lespecttully requests th;il Uie

Bnaid i^sue it clt-xlaiatory outer finding thai the subject movements aie not lecogm/ed by

the STB and, thciefore, are not lawful undei the Jones Act

B. The Sunmar/ASC Ihrougli Routes Do not Meet Che Reasonable
Standard Set forth in 49 (LS.C. § 13701

II is important to note that tliiough routes used by Sunmni and ASC may not be

iccuginzed by the STB because they do not satisfy the reasonable standard set toith in 49

K
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I- VC1 * l37Qlttijf2) ^pecilymg thai inch loule* be leavinafoU: While tin: -Unuie

r.ol define "reasonable", its common me;ming-"in aLcnidance with leaior" inu^t he

.limned in appl> * \ 'nr icasoiib explained below, the ihiough ionics subiect fu this

pennon :ire simply "sh.iin nove-iienis" designed tn cnciiinvcnl ihe lunus Aci .ind

ccitainly cnnnol h^ cliaia^tcii/ed ^ "in HCLQIdance wirli lenson1'

A*i (he m.ip provided ttl AitaJimcn! 2 doinun^ttatL'S, the MibjtLt movements aic

nothing rnoic lh.ui a niso lo qualify for the Jones Aei exception The goods are fii&l

shipped vui mteimod.il carnage tiom Alaska on a through bill of lading foi delivery in

UO-.LOH and other points m the (J S 'the goods .imve by vessel at the Bay si do Marine

rcimina! in New Brunswick, which is only about 6 milcb south of St Stephen, New

Biunswick St Stephen is just across the Si Cioix River from Oilais, Maine, winch is

the U S pen ot entry thiough which the goods in question entci the U S Aitci dischaige

in New Brunswick, Ihe goods are transported via temperatuie-conirolled trailers and

hauled by truck to eithci McAdam, New Brunswick, 01 Saint John, New Biunswick foi

placement on a Canadian tai l line McAdiim is appioximatuly JO miles noith nf Si

Stephen ;ind luither away fiom the ultimate ciossmg point into the US Similaily, St

John is appioximately 50 miles liuther east of the US poit of entry The only purpose

Ibi Lhib commuicially nic.inmglcbs noitheily oreastcily diveiMon of the goods away rrom

the ultimate poit of entry, i c to McAdam 01 Saint lohn, both ot which are larthci away

Ihe U S poit ot entry, is to perpelmtc a ruse in an Jttempt lo saiisly Ihe slaUiliuy

5 Sec Mcrnam-WehsierDictionaiy at hn - »_^ \ n»-* >...M
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icquiiemcnt thai the go nils move in p.nt aloii£ Canadian lulls and is inconsistent with the

&Mncla:d piovided tbi in 4V USC § 13701

0. \ Dedin iituiy Order Indicating ilnit (hi* Subject Through Route is
Unreasonable is Consistent With Past Precedent

A DeJaintory Oidci finding the snbici t Ihiough loutc unseasonable is consistent

with past piixedait Altnough the is^uc picsontcd t,> the board by i h i j pctilio i. the

tu;i-;on:iblcnt;t.i, ul a mute loi puipo^s of ihe JuriCb Aol ib one of hi^l uiipicbaioii. Lhe

unlawful naluic of sham 01 sublci Fugc movements 16 noL new The Boaid's picdctossor,

[he ICC6, loulincly IdiincJ sham movements designed for piuposus ol evading junsdictiun

of a statute 01 icguldLnry body unlawful

In Hudson Transponatton Company v Umttnl States. 219 F Supp 42, ^Junc \ - \ t

1963) ("Hutlwtt") Ibi example, die United Stales Dislnul CouU for tlie Disinct ol New

Jersey upheld a determination made by the ICC finding that a movement designed to

ciiwumviHiL Ihc PuiuisylviiiiM Pulilii. Utilities C'onimibsinn (PPUC) legululory juiibihction

was not le^ilumile At issue in llmhon, weie loiiiCb between Penii^ylvunui uiLgin points

and Pennsylvania destination points li Livening New lei bey, designed to circumvent

PPUC iiinsdiUion Noting the cnciulous n.itiiic of the loutcs at issue the court

conuludod

11 'Ihc STH imiLinc'y .ipplies the pietjclenr ot the ICC 5w CS\' Iiang/iuttati'Vi. IntaipuiaMcl v
liaitojittnalton Cominitniuttwni /ntermitiuniil ('Hion. 4SL1 1 Jd (>i'4 (Nuv 2-il)7| ("111? 'CC 'luL.iiiLKilitji
Ax i ot 19')5 .ilm'ftlK'il llw IC'C .MJI] {.niJtud Ihe S IH Tlic S'l H (hun ntluplcil (lu: picredcnts jiul rcgultitiont
oi the ICL"i. '\natiM Ci'ccliic Poww Cfn/wranvc hiv v SiiijtiLt: Iruu^pui tannn Itnunl. *15'l I- i«.l -iS*),
l(j-4(July IS, 2006) ("ThelCCTeiniiiulicin Ant ot \W5 abolished the ICC, ciualed llw 5>TB, transtencd
the ICC's remaining rcguluioiy auEhonly Ln i! niul piuvulcd tlut ICC picccdunt applies LU the S I B " )

10
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The unavoidable conclusion i;. that tlitf Ihidson nud Airow muics Jivolved
aie not logical tind normal operations, the use by Hudson and Anow ot
their lacked on route1-; is a Jehbei.ite, calculated method U> iivDid the
imfaviuahlc LiinMiqiicncuh Ln riem ot ihoir in1i:isi:i-u PennsyKim'a li.iffic
Loniinij, within the rightful jurisdiction nt the Utility Commission of Hie
Commonwealth evidence overwhelmingly pom^ to Uiusc lacked on
route* .'is aiti'lcul, contrived .in.mgi'nicnls .idopled hy Hudson :md Anow
in oidei to obtain double Pcnnsylv.uiM mtiablutc busmen winch would
oU]ciwr>c; be umiunlable to them Thu iccoul r.iLilco.s il cleai Mi.U we rue
not (lulling with bun.i Mdo hansportiit:oii in uilentale commeieo but with ii
inybtic maze designed solely to escape the Lontiui ol the I^iiusylvuniM
Commission In the full sense of the woid, the opeutions are snhteiTii|j;i:s

Hudson i\l '1-1,49 See aha Leonanl £\pw*\. inv v United State*, 298 L: Supp 556,560

(April 19ft9) (Following Hudson, the Couil concluded thai the movements at iviue wuie

designed lo uiiciunveiu PPC1C uulhonty noting "[tjhc Commissiuu w«s n-nianiud in

concluded that to permit such opuiations would illegally impinge upon die

Cnmmonwealth of Pennsylvania's exclusive junsdielion over minittatc shipmcnls "j. A"*fi

alw Service 1'ruckmR Company v United States. 239 F Supp 519, 521, 522 (The "only

purpose in louLmg shipments via Bndgcville, Dehiwmc i.s to attempt lo make legal, by

convening into mLcislale shipments in uitriisuiic ujinmenc foi whn.li Seivier la>-kb

anthonty frnm (he Public Seivice Commas inn ofMaiyl:ind ")

The movement subject to this petition is similui to thai consideicd by Huchon in

rliar it \vas designed foi no puqiose nthci than to permit Sun mar and ASC to qualify tbi a

leg.il exensphun that it was otherwise not qualified to 'eccivu The movement at issue is

nonsensical iruin a business point ol view as il in no wny toiwaids the movement oj

gouds The goods travel in a circuitous iciite Alter then voyage via vessel an wing at



[IOR.r7ONIINnS.LLC
Pb 1T1 ION J-OR UECLARA1 OR Y OKDF.R
Submitted May 22, 2007

!hc Baybidc Vlninc Icimuml. which is loughly 6 miles fioni the pon of entry (Culais

Maine), I he goods arc hauled in a triiingulai pattern iiavcrsing approximately 145 miles

(we1 desatplion ol'ioute vufini ;u pp 2-3 and Attachment 2) back to Si Slcphen/Ciil;ui

port ul 'ci iLiy) We ui^e the S'lB lo Inlluw unalogous [iiuocdcnt sot loith by the ICC and

am:b, :md L one hide [hat the^u sanK inuvemcnK arc u n l . i u f u l for purposes ut ' t t ic

Ac) Not only is such a finding wan anted by pu^i pieeedent, but it ntLCS^uy rn pic

the specul piotcchoiis the Jnncs Aol is intended to piovidc to the domestic shipping

industiy

111. Tim Suninnr and ASC Trmmli Rourcs Are IncoiiiiMciit With the
Transportation Policy

Simmar'ASC thiough roulirs, dusigncil solely lo uiicui:ivent the Jones Act, ate

inconsistent with the United States Transportation Policy set forth in 49 USC f 13101

Similai to tin: goals of the Jones Act. Sw.tion I3JOI iceognizes the need to protect the

tiansportation system bo that it continues to meet (1m needs of the United Stales,

mdudmg wiLii icspcct to national defence factum 13/0! further iceognizes the need to

piccetve the mhcient ntlvantigc of each rrode ol tmnsnortation and In encourage sound

cionornic conditions

The pi act ices of Sunmai and ASC UK inconsistent with these policies Honzon

and other Jojies Act qualified shippeis, tbce economic h aids hip by having lo compete

with non-US cnmcrs who atiempi lo qual i ty tor ,i lone& Aci exception onlv bccciiise
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they have cicdlcd sham movement thai ;.ie in no way iclnled lu lui lhei i r ig the movement

ol thcyooiK

Conclusion

In light ot the fiiiuiioing, lion/urn icspcc-tfiilly nequcsts tlial liio Dojul i^siie a

Ucukiratoi7 Ordci decLinn^ the movement's dcscnbod above m violation of Ihc Jones

Act because they are unreasonable and, theicloie, do not occur over a Ihiough route that

is "iccogrnzeil" by the I3oaid Should you have questions 01 require additional

information please do not hesitate to contact the undersigned

Resectfull Submitted.

David Cohen
MylesJ
Aithui 1C Puicell
ICi isten Smith
Sundler, Travis & Rosenberg, F.A.
Attorneys for Plnmtifl'
1300 PeniuylvanM Avenue, N W -Suite 400
Washington, DC 20004.
Telephone (202)216-9307
Facsimile (202)842-2247

Horizon Lines, LLC
4064 Colony Road
Charlotte. N C 2 H 2 I I
Telephone (704j973-7Ul2
Pacsimlc (704)973-7010
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CATEGORY Cameis

Will iam N Mylue, Fsq

Piesion Gates Ellis & Rouvclas Meeds LLP

1 T35 Now Yo:k Avenue, N W

Suite 500

Washington, L)C 20QUO-5209

Rl- Ciiajtwisc'liade, Thud Pioviso to 46 (J S C App

Dcai Nfr Mynne

This is in response toyoui letter dated August-1, 2001, on behalf of Sunmai Shipping, luc
("Sunmar"), requesting an expedited ruling regmdmg the proposed transportation of frozen fisli
taluccn a vOJstwisc ])oiul in Aln^ka and anuchet coastwise poir.i m the conLiiieutdl UmleJ -Slates
to be accomplished in piut by non-coast wise-qualified vessels and in part over Canadian i ail
hncb You request expedited ireittmeat ofyoui lequest pursuant to 177 2(d), CusLonis
Riigulition.snQCFK 1772(dj in view of the fact thai the cargoes in question are cuneully
scheduled to be shipped on or about August 15, 2001 Our ruling in this matter is set forth
below

FACTS

Sunnur is an ocean camct engaged in the iran&poilatioii ol cargoes between points in the United
SiiilCb, Canada. Noithein liu ope, andRussu The ti.injpoiLuiDii L iu ic i iL l> undci uuiibiJcisition
involves the shipment ut frozen fish pioduois fiom fishing vessels and shore plants in the Dutch
Harboi, Alaska area on Foreign-flag, non-cnastwisc-qualifiud vessels and then by iniermodal
callage via Llic New Uiun^.wick Southern Rwjlwr.y ("NDS Railway"), a C.'iruid-rin i:nl line. For
a I tun ale delivery, via a :!nougn bill oTliiai'ig, to cold ^loutgc facilities in Boston urGloucestei



and other points in me United Slates
-2 -

Siinm.ii- will eh.uier Foreign-flag, non-coastwise-qualiticd vessels fiom foreign owners (the
"Vo-.M'K") Tilt, pimliicts huded onto tlic Wsscls in '.nc D:iUh Hi-iborarca wil! be untwoil fui
liirennoilal carnage and h.uidling untlci the through bill of lading The Vessels will then move
the cargo from Dutdi Harbor to'Ncw Brunswick, Canada

When the Vessels arrive in New Brunswick, Canada, the products will be dischaiged to the
B.iysulo I'ood Terminal iicni Bayside, New Brunswick, where they will be \tnged foi intcn.icidjl
carnage At the Baysidc terminal, the products will he uanstcired into inlui modal reefer bailors
The loaded trailers wil l be hauled hy truck to either McAdam. New nrunswick 01 Sajnt John
New I3i iiiiMVick, wheie the trailers, will be loaded OHM ::nl Gut cais

The Mil ca-> will then be moved by llie NBS Railway ovei r a i l tuckagc in <\iriadi-, either horn
McAdam to Saint John, 01 Saint John 10 McAdnrr. At eithei of these lail-mick tiansfci
facilities, the NBS Railway truck tiailers wi l l be offloaded and then driven from there into the
United SUtes VK- the 3i Stephen, New Bi-uiiswick/Ci.ais, Man e, bortlei i:4ossmy Allei euiiy,
the trailers will be trucked to a cold storage facility m the United States Sunmai wil l be
documented as the sluppci, while each resoective t-istomcr is the consigiux1 and the: Canadian
tail cdmer will be NBS Railway

The nierchand ^c to be imnsiported undji this piopo&al consists ofvauoui, fish proi'ucis.
including by not limited to frozen pollock fillets, minced pollock, headed and gutted pollock,
headed and gutted cod, cod fillets, salted cod, or hake fillets taken Horn Notth Pacific fishaies
that aie processed, fro/en, and packaged either on shoie or on board catcher piocesoors opeiated
by Glacier Fish Company and othei operatois All products moving under the proposed
transportation will be picked up duccily from the catubei processoi vessel, at a shots based
plant, or transshipped to Dutch Harbor, AUbka, for loading onto one of the Vessels The
Interstate Commerce Commission ("ICC"), the predecessor agency to the Surface Transportation
Boaid ("S'l B"J, exempted fiom regulation the ruil tran sport a Lion ol "tio/cn pioccsscd fish 01
seafood (STCC 20-361" in 1983 Exemption From Regulation—Rail Transportation—Frozen
food, fix Parte No 34fi (Sub-No 15), 367 ICC 859 (Nov 10,1983) Thiib, since iher, tn:-.
commodity/traffic has not been .subject to the late tariff filing requirement at the ICC and its
successor the STB

IS3L.J5,

Whe'.Vi the '.i.iiispoitiirioa oi'Qozcn fish indirectly between coasiwi -e poml', ir n.nt via bnih
foreign-flag vessel and rail tiackage in Canada, as described above, is in accord with the Third
Proviso to 4o USC App 883



LAW AND ANALYSIS

Title 4ft, United St.ileb Code Appendix, 883 (46 U S C App 8*1, the coastuisc nicrchantnso
statute, often tailed the "Tones Act"), piovides in pertinent pan that no meichaudise ah<i!l be
i;rm,poiicd hctwceiipnintscmbiaced within phr i^asl.vse law;., cither dnccily 01 via * ftirvMgn
port, or foi any part of the transportation, in any vessel other llian a vessel built in and
ducj.nenLed uiulci the laws of the 1'mu.d Sla:esa.id owned by pcisun^ whu aic cilijviis of the

States (i u . a coastwise-qualified vessel)

Tl^e Thud Provno to 4fi L: S C App XH3 provides tlut

[I ' l l i io sccLiou bhal! not apply to iii^Lch^iiclise ii.nu.pui Led

bciwecn poiiHi witlnr the conUnenial United Stales,

including Alaska, ovei tLiougli louLes heielotbic or

hereafter recognized by the Surface Tiansportation Boaid
hi: wluch routes iate (unfts have been 01 sh.ill hereat:ei he

filed with. the Boaid when such lontes are in part ovci

Canadian rail lines and their own 01 other connecting
wate: facilities

Simply slated, the prohibition against using a non-coa.sLwuse-qLialified vessel set forth in
would not apply if all of the conditions to the Third Proviso ;ue met, that is
a) thiough routes aic utiluud which have heretofore or

aie hereafter recognized by the STB,
W routes iace Luilis IIHVC been or jhall heieaftei be filed

with the S1U, auu have not subsequently been rejected
far filing, have become effective according to their terms,
and have not been subsequently suspended, or withdrawn

by the STB, and

i) I he routes utilized are in part over Canadian rail lines and
their own or other connecting watei facilities

- 4 -

The Customs Service has held that "over Canadian . -il |jne<" niMns ovei nil U:<ikagc in



, am! tiitit "then own 01 uthei cor.neeimg waiei facilities" means waUi tdciliiies juvuud
by :i thiough in Lite regardless uf whethei those facilities connect diiectly with the Canadian rail
lino covered hy linn Lhioiigh muu: iSee, eg, Headqiuutcrs ruling IeUer 1 13141 ), d-icrl hine
29,

On Decernhei 29, 1995,-Congress passed ihe Inteistate Commerce Commission Termination Act
f'UX 1'A") Tim legislation, w h u h was effective- J-muziry 1, 1996, abolished the ICC, HK
predecessor agency 10 the STB (see 2andl01 | l Pub L 104-88) and although it did piovido
Limfoi iMing aiiiciidrr-cntJ. If) seveml set tiur.i of this Meichpiit Msnne Act of 1020 (^ec 12 1, Pub
L 104-88), nothing in the remainder of the statute or Us legislative history specific-ally addresses
the i annfiudtiuns o'Mie nrnicniLMitioned abolition on the adminiciration of the Tones Act ( ?.l of
the Merchant Marine Acl ol 1920, as amended), including the Third Pioviso However, our
iL-view uf the legislation .11 its entncty doo^ yielc1 gin dance wilh i expect to Ihtb is. sue
Specifically, we find the following sections of the legislation instructive in this nmltei

Section 201 ofPub L 104-88 amended title 49 of the United Stales Code by adding anew
Chapter 7 establishing the STB within the Department of Transpoitdtion ( 20 1 (a), Pub L
104-RX, cuing 49 U S C 701) 'ihis statutory amendment provides as follows

Except us otherwise provided in the ICC Tcmiinntion Act

of 1995, 01 the amendments made thereby, the Bo aid
shall perform all functions that, immediately before the

effective date of such Act, were functions of the Interstate Commerce Commission or were
perlumicd by any otllcci or employee of the Tntci state Conmiace Coniinission in the capauty as
such officer 01 employee (2lOfa), Pub L.

104-88, citing 49 USC 702)

Accordingly, there exists unequivocal statutory aulhoiUy foi the premise that notwithstanding
the demise of the ICC, those matters within its jurisdiction tli.it were not subsequently eliminated
by the ICC1 A 01 the amendments made thereby (c g , '1 bird Proviso-dependent authori'saliou)
are now vested in the STB

fn regaid to Thud Proviso ruling requests to be consideied by Customs subsequent to the
effective dale of the 1CCTA, we note that pursuant lo 204(a)(2) of the ICCT A, the BOJIL
published a final rule
- 5 -

i\i LlicFcdeiiil Rcgu,tei on June?, 1996 wn ch removed Sum the Code of Federal Kogiilauons
obsolete ICC regulations, including the tail tariff filing rcquiiement (61 FR 29036) On July S,
1 996, ihe STB published in the Fcdcial Register is A final rule it. new regulations (49 CFR Part
1300, effective August 4, 1996), which require rail carriers to merely disclose then tales and



1
service leims to any person upon formal leque&i, as well as piovide advance notice of increases
in such rates or a change in such .service terms (61 FR 35139) Notwithstanding the substitution
of ICC uuLliuri/atiiiii with the aloiemeiilioned STD oveisiijjir, the FCCTA is devoid ofa iy indicia
that this new regulatory authai ity should be interpreted other than in part materia with the Third
Provisn

It is theiefoie oui position that notwithstanding the abolition of the ICC and the failure un the
part of the ICCTA to specifically piovidc for cunfoi inmg amendment to the lones \c\, me
curnuiiitive cf lea at die LCC'l A nonetheless mandates that the Thud Proviso lumains in ibieo
albeit subject to compliance with the icquiremenls of the STB Further in this rcgaid, however,
we note Customs ruling Icltei 112085 , dated M:ircli !0, 1992, issued prior tc the ICCTA,
wherein we held

that the legality of a proposed movement ot frozen seafood pursuant to the Thud Piovisn w.is not
thwarted rneicly because the language theicin provides tbi the filing of a rate tariff and such
rneicluindise was j oornmorhty for which no late taufT was icquircd under ICC procedures The
rationale tor this position was that, " although the statute specifics the tiling of rate taufls with
the Interstate Commerce

Commission, mechanistic adherence to that lequiremenl in the present climate of deiegulation
would lead to an absurd result which cannot be justified " Id We believe the same such icsult
would occur \\eie we lo disallow the proposed movement under cousideiaiiOQ where, as
discussed above, the rail tariff filing requirement has been removed pursuant to the regulations
of the STB promulgated pursuant to the ICCTA

Accordingly, the indirect transportation between coastwise points of commodities which are
exempt fioin leqiwements legarding rale lanffs, Ihiough the utilization of foreign-flag vessels
and Canadian rail tiackage, is not prohibited mciely because no tanffs may be filed lo cover the
movements

In this rcgaid we note that Customs has previously ruled that tiunsportation scenarios nearly
idenlic.il to the one cunently under consideration did not violate the Third Proviso (See
Customs ruling lettcis ] 14407 , dated July 23, 199R, and 115124 , dated August 11,
-6-

2000) We reach the same conclusion in this case inasmuch the tiansportation between coastwise
points "eilhei dnectly or via a foreign port" in non-coastwise-quahfied vessels is within the
purview of 46 U S C App 883 pursuant lo the cxpics1; language of that .statute. The Third
Proviso simply permits transportation between two coastwise points that would otherwise be
prohibited by chat statute when such transportation is on a though route recognized, or exempted
by, the S'l B Li:id us in pail over Canadian rail Jincs

HOLDI.NG



The tmnsportution of frozen fish indirectly between coastwise points, in part vui boil)
foreign-fl:ig ve.»sul and mil tiackage in Canada, as described above, it. in accord with ihc Third
P iav i s i i l u4GUSC App 883

Sinccicly,

I :irr>' L Ruiton

Chicl

iTiir Procedures ar.»U'arT.eis Bunch
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Mr. Myles J. Ambrose
Mr. Ronald Gardes
Mr. David Cohen
Sandier, Travis & Rosenberg. P.A.
1300 Pennsylvania Ave. N.W.
Washington. DC 20004-3002

RE- Request to revoke/modify CBP Headquarters Ruling Letter (HRL) 115446.
Third Proviso to 48 U S.C App §933

Dear Sirs.

This Is m response to your letter dated July 21,2003 on behatf of your client.
Horizon Unas, LLC. We further note that you made various additional
submissions after your initial letter in conjunction with a meeting we held at your
request on September 4,2003. You request that U S. Customs and Border
Protection (CBP) modify/revoke Headquarters Ruling Letter (HRL) 115446, dated
August 9,2001 As you know, HRL 115446 was issued to Sunmar Shipping,
lnc.)(

l>Sunrnar") and Involved the transportation of frozen fish products from
fishing vessels and shone plants in Dutch Harbor, Alaska on chartered foreign-
flag vessels and then by intermodal carriage via the New Brunswick Southern
Railway f NBS Railway ,̂ a Canadian rail line, lor ultimate delivery, via a through
bill of lading, to cold storage facilities In Boston or Gloucester and other points In
the United States. We held that such transportation of the frozen fish indirectly
between coastwise points, In part via both chartered foreign-flag vessels and
Canadian rail, is in accord wrtn the Third Proviso to 46 U S.C. App §883
(hereinafter Third Proviso").

You contend that HRL 115448 should be revoked/modified because the
movement described therein fails to comply with the requirements of the Third
Proviso, for the following reasons. First you state that Sunmar failed to comply
with the Third Proviso's tariff-filing requirements. Second, you state that
regardless of the tariff-fifing requirements, the route utilized by Sunmar is
commercially absurd and a purposeless diversion from the "through" or "direct"
route the Third Proviso also requires

Vigilance it Servue * Integrity
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The determinative* facts quoted from HRL 115446 are as follows-

Sunmarwill charter foreign-flag non-coastwise-qualified vessels
from foreign owners (the "Vessels*). The products loaded onto the
Vessels In the Dutch Harbor area will be unfozed for intermodal
carnage and handling under the through bill of lading The Vessels
will then move the cargo from Dutch Harbor to New Brunswick,
Canada

When the Vessels arrive in New Brunswick, Canada, the products
will be discharged to the Bayside Food Terminal near Bayside. New
Brunswick, where they will be staged for Intermodal carriage. At
the Bayside terminal, the products will be transferred into
intermodal reefer trailers The loaded trailers will be hauled by
truck to either McAdam, New Brunswick or Saint John, New
Brunswick,, where the trailers will be loaded onto rail flat cars.

Tha rail cars will then be moved by the N8S Railway over rail
trackage in Canada, either from McAdam to Saint John, or Saint
John to McAdam. At either of these rail-truck transfer facilities, the
NBS Railway truck trailers will be offloaded and then driven from

1 there Into the United States via the St. Stephen, New
Brunswick/Calais, Maine, border crossing After entry, the trailers
will be trucked to a cold storage facility In the United States
Sunmar will be documented as the shipper, while each respective
customer is the consignee and the Canadian rail carrier will be NSB

I Railway.

Title 46. United States Code Appendix, § BB3 (46 U.S C App. §883, the
merchandise coastwise law often called the "Jones Act") prohibits the
transportation of merchandise between United States coastwise points, either
directly or via a foreign port, or for any part of the transportation, in any vessel
other than a vessel built In and documented under the laws of the United States
and owned by persons who are citizens of the United States (i.e, a coastwise-
qualified vessel).

The "Jones Act" contains several exceptions to the general prohibition against
the transportation of merchandise in coastwise trade by non-qualified vessels,
including what Is known as the Third Proviso The Third, Proviso provides that

[T]hi8 section shall not apply to merchandise transported
between points within the continental United States. Including
Alaska, over through routes heretofore or hereafter recognized
by the Surface Transportation Board for which routes rate tariffs
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have been or shall hereafter be Hied with the Board when such
routes are in part over Canadian rail lines and their own or other
connecting water facilities

46 U.S C App §883.

in light of your first argument regarding Sunmar's failure to comply with the Third
Proviso's rate tanff filing requirements, we sent a written request for an opinion
on this issue to the Secretary, Surface Transportation Board (STB) on
September 24, 2003 By letter dated December 4, 2003, we received an
"Informal Opinion on the filings of 'Routes Rates Tariffs' as described in 46
USC. App. 883° from the Director. Office of Compliance and Enforcement. STB
The aforementioned opinion provides in pertinent part, as follows.

1 Although such water carriers must file tariffs with the STB. no
tanffs are currently being filed with the STB or have been filed

• with the STB bearing the description 'routes rates tariffs' that is
used in the 'Third Proviso1 of the Jones Act. Tariffs filed with the
STB are rate tariffs but are not route-specific. Thus, the tanff
rate applies to the movement between the ongm and destination
without regard to the route taken . .

In my Informal opinion, which is not binding on the Board, the
, statute continues to provide for the filing of tariffs by water

earners operating In the US noncontiguous domestic trade
Thus, notwithstanding the regulatory exemptions issued by the
Board's predecessor, the ICC. or the statutory changes repealing
the tanff filing requirements for rail and most motor carrier

, operations In interstate commerce, water carriers are required to
file, and do file, non-raute-specific tariffs for their operations in
the U S noncontiguous domestic trade

However, in regard to the specific facts presented hi HRL115446, which involved
the chartering of foreign-flagged vessels, It is noteworthy that this STB opinion
provided'

T his requirement that water earners file tariffs with fte Board
applies only to such carriers who are common carriers, meaning
that they are carriers that hold out their services to the public
generally, and does not apply to private carnage.
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Finally, I should note that in the ruling you provided with your
letter Sunmar fa described as the shipper using chartered
vessels Therefore Sunmar's operations could be considered
private carriage and non-junsdictional to the STB for tarrff filing
purposes. (Emphasis added)

Hence, we agree with your assertion, in accordance with the above opinion of the
STB. {hat when a non-coastwise-quahfied vessel is used to move merchandise m
(he noncontiguous domestic trade and in part over a Canadian rail line in order to
utilize the exemption to the "Jones Act" an provided in the Third Proviso, race
tariffs-should be filed with STB, only for informational purposes However, as the
STB opinion dearly states, since the feels in HRL115446 indicate that Sunmar is
using chartered foreign-flagged vessels, which are private carriage. Sunmar's
operations are not within the jurisdiction of the STB. Sunmar, utilizing private
carnage, cannot file rate tarfffe with the STB for any purpose, even informational
Thus, in HRL 115446 It was not possible for Sunmar to comply with the rate tariff
filing requirements in the Third Proviso

The Ipabfllty of Sunmar to comply with STB filing requirements because pnvate
carnage is. outside the •jurisdiction of the STB should not result m a de facto
exclusion of all chartered non-coastwise-qualified vessels from transporting
merchandise coastwise In compliance with those remaining requirements of the
Third Proviso. Such exclusion would be tantamount to administratively repealing
the Third Proviso for all chartered vessels. Although the statute specifies the
filing of tariffs with the STB, mechanistic adherence to that requirement for
private carriage which is not within the jurisdiction of the STB Is unjustified.
Thus, the only reading that gives full effect to the Third Proviso for all vessels Is
that non-chartered non-coastwiae-quelified, or in other words vessels that are
public (i.e common) carriers, are required to file rate tariffs with the STB, even if
only for informational purposes, and chartered vessels (i.e.. pnvate carriers) are
thus exempted from such filing.

This interpretation was first applied in HRL 112065, dated March 10. 1992. when
the ICiC designated frozen seafood as an exempt commodity for which no rate
tariff is required under agency procedures In that ruling we stated, "although the
statute specifies the filing of rate tariffs with the Interstate-Commerce
Commission, mechanistic adherence to that requirement in the present climate of
deregulation would leave to an absurd result which cannot be justified."

In HRL 114407, dated July 23,1098, when discussing the abolition of the ICC
and the abolition of filing requirements for rail, we stated that although the
legislation terminating-the ICC did not address the ramifications of the
aforementioned abolition on the administration of the Jones Act, there was no
indicia that the new regulatory authority should be interpreted other than in par!
matena with the Third Proviso Thus, our conclusion that private carriage, which
is not within the jurisdiction of the STB, Is not precluded from utilizing the Third
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Proviso because It may not file its rates with the STB is consistent with our
previous interpretations of the Third Proviso

Your second argument is that the route utilized by Sunmar IE commercially
absurd and a purposeless diversion from the "through" or "direct* route required
by the: Third Proviso We note that the Third Proviso does not state a "direct"
route should be used, it instead uses the term "through" route in part ovei
Canadian rail lines. We have long held that In part over Canadian rail lines" is
any use of Canadian rail The Third Proviso does not have a dfi minimus
requirement for "in part over Canadian rail lines," nor has CBP in the last twenty
years read such a de minimus requirement into the statute * See. HRL 105604,
dated April 30.1962. HRL 111987, December 2.1991. HRL 112085, March 10.
1992; HRL 113141, dated June 29,1994, HRL 113365. dated March 10, 1995.
HRL 114407, dated July 23.1998, and HRL 115124, dated August 11, 2000.
Furthermore, the clause in the Third Proviso requiring through routes"
recognized by tha STB must be read in conjunction with the clause "for which
routes rate tariffs have been or shall hereafter ba filed " Therefore, based on the
above-discussion, private carnage, which is not within the jurisdiction of the STB
and for which rate tariffs cannot be filed, is not confined to any through" route
recognized by the STB in order to utilize the Third Proviso

Based on the above analysis we do not agree that HRL 115446 should be either
modified or revoked as contrary to law or policy HRL 115446 Ts consistent with
the policy established over the last twenty years of CBP's administration of the
"Jones Act" and tha Third Proviso. However, we do agree that parlies are bound
to use Canadian rail lines in order to avail themselves of the Third Proviso. A
party that fails to utilize Canadian rail lines, while ostensibly operating pursuant to
the Third Proviso, is in violation of the "Jones Act." It is our policy to refer
allegations of violations of the "Jones Act" to the Bureau of Immigration and
Customs Enforcement (ICE) for investigation. Please be assured that if ICE
provides us with evidence that Sunmar has failed to utilize Canadian rail lines in
the movement of the frozen flan discussed in HRL 115446, we will take
appropriate action.

Sincerely,

Glen E. Vereb
Chief'
bntry'Procedures and Carriers Branch
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Mr David ii Cohen
Sandier, Travis & Rosenberg. P.A
1300 Pennsylvania Avenue, NW
Washington, D C 20004-3002

Dear Mi Cohen

Reference is made to your correspondence of April 4,2007. in furtherance of your
correspondence of February 13, 2007, on behalf of your client, Horizon Lines LLC,
concerning the decision of the U S. Federal District Court for the District of Columbia In
Horizon Lines LLC v United States (Horizon Lines) * You reiterate your request that in
view of the recent dismissal of the case on appeal, Customs and Border Protection (GBP)
now take steps to carry out the order of the district court remanding the case to CRP for
further proceedings consistent with the court's opinion

As stated m our letter to you of March 26,2007, we are cognizant of the fact that in
Horizon Lines the court mled that a water carrier in the noncontiguous domestic trade had
to have a rate tariff on file with the Surface Transportation Board (STB) in 01 der to
transport merchandise in a non-coastwise-qualified vessel over the waterbome portion of
a through route that included Canadian rail lines, as described in the Third Proviso to
former 46 U S C. App 883 (the Jones Act). (The Third Proviso to termer section 883 has
been recertified at 46 U S.C. 55116, pursuant to Pub. L. 109-304 (October 6,2006)) in
ruling as it did, the court overturned GBP's position in the case, as set forth in various
agency decisions, such as those that were before the court involving Sunmar, Inc (HQ
116446 (August 9. 2001), HQ 116021 (January 21, 2004), and HQ 116185 (March 28,
2005))

We note the correctness of the court's decision was further evidenced by the subsequent
filing of a rate tariff by American Seafoods Company LLC with the STB, and that agency's
acceptance of such filing As a consequence of that acceptance, CBP voluntarily
requested the dismissal of its appeal inasmuch as it is abundantly clear that, contrary to
our position as set forth in the above-cited rulings, compliance with the conditions of
section 55116 is possible. Therefore, in response to the remand order of the court, CBP
henceforth will require that a water carrier operating in the noncontiguous domestic trade
have a rate tariff on file with the STB for any through route (coastwise transportation)
described in section 55116, in order for the water earner to lawfully employ a non-

"(414F Supp 2d46(D. DC February 10.20081 motion to altar or amend ludqment denied. 42il \- Supp
2d 92 (D DC April 14,2006). appeal dismissed. 2007 U S. App LEXIS 1401 (D C Cir January 22, 2007))
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coastwise-qualified vessel in transporting merchandise over such route Moreover, to-the
extent any ruling conflicts with the court's decision, CBP will abide by the court's decision
Finally, as to your concern that others may rely on rulings invalidated by the court, we
believe thai the court's decision constitutes public notice that the rulings were invalidated
by the court

In addition, you request that CBP consult with the STB and include in its ruling letteis "an
analysis of the reasonableness of any proposed route under the Third Proviso in order to
ensure that both the spirit and the letter of the Jones Act is [sic] cained out." You further
state in this respect that:

While the district court did not address this issue, nothing prevents Customs
from implementing new regulations requiring proposed routes to bo
reviewed to evaluate their 'commeiuial soundness'.

Emphasis added. However, action in concert with your foregoing request would clearly
not be in order Contrary to your belief, the court in Horizon Lines did address, and
categorically rejected, the requirement that CBP examine and approve the commercial
soundness of any proposed route under the Third Proviso (recertified at 46 U S.C 55116,
as noted above) To this end, as the district court observed and concluded-

Plaintiff fHonzon Lines! also argues that the Third Proviso contains an
Implied prohibition on "'sham or commercially impracticai Canadian rail
movement to achieve technical compliance' with the literal terms of the
statute'". [However] [p]|aintlff can point to no case In which the intent of the
shipper, other than to transport goods according to the route described, was
relevant to the determination of whether a through route existed Jf
Goneness wishes to limit the use of the Third Proviso to specific routes or to
require the STB to evaluate the commercial soundness of a proposed route,
it has the authority to do so. but the Third Proviso as currently written
contains no such requirement

414 F Supp 2d, at 55 n.6 (emphasis added}. Hence, Inasmuch as the court found in
Horizon Lines that there was no requirement to evaluate the commercial soundness of
any route employed under the Third Proviso (48 DSC. 55116, as recodified), and given
CBP's lack of expertise to conduct such an analysis, CBP at this time does not believe it
necessary or appropriate to amend the regulations to impose such a requirement
thereunder.

Sincerely,

t
Glen E Vereb
Chief
Cargo Security, earners, & Immigration Branch
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the attached document was served via first

class mail on the following

Michael K. Tomcnga
Counsel to American Seafoods, LLC

NEVILLE PETERSON LLP
1900 M Street NW, Suite 850

Washington, DC 20036

August 15, 2007
David


